Executive Summary

The punitiveness of the international drug control system has
been largely responsible for the growth of the world’s female
prison population in the last three decades. In countries that
punish drug offenses with death—a violation of international
law—a large majority of the women on death row were convicted
of drug-related offenses. This report examines the circumstances
that lead women to commit or be charged with drug offenses and

the impact of gender bias on the criminal process they experience.

Drug convictions account for a minority of the world’s death
sentences but a majority of capital convictions in a small number
of so-called ‘retentionist’ death penalty states. Capital drug laws
are most entrenched in states that resist the global trend towards
abolition, concentrated in Asia and the Middle East. Many of
these states do not publish information on their use of capital
punishment. Moreover, gender-disaggregated and gender-specific
data frequently does not exist. Nevertheless, this study examines
the available information, notably for countries such as Indonesia,
Malaysia, China, and Thailand. Our analysis reveals the following

trends relating to women facing death for drug offenses:

among women on death row for drug
offenses. These disparities are more pronounced among the
female death row population than among death- sentenced men.
Many of these foreign nationals are migrant workers. For
example, in Malaysia, 95% of the 129 women on death row for

drug offenses in 2019 were foreign nationals.

The gendered financial burden of caring for family members,
especially among women with little education and without the aid
of strong social support systems or access to stable work, is one
of the key factors that pushes women into trafficking drugs.
Courts often fail to take into account women’s economic
instability and caregiving responsibilities before imposing death
sentences. One woman in China, a single mother, spent the
proceeds of a drug sale to care for her son, who had a disability.
The court held that this fact was irrelevant. Although economic

need often propels women into drug trafficking, women typically
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make little money from trafficking (they are often unaware of
what exactly they are carrying). Drug trafficking is, like most
women’s jobs pre-arrest, just another precarious job— albeit one

that exposes them to the risk of capital punishment.

MANIPULATIVE OR COERCIVE
RELATIONSHIPS WITH MALE CO-
DEFENDANTS.

In many of the cases we reviewed, women transported drugs
under the influence or pressure of a male partner, who typically
suffered fewer or no criminal consequences. In part, this reflects
the gender-stratified and male-dominated structure of the drug
economy. In one case, the only apparent evidence against the
spouse of a drug trader who was well-known to the police was an
informal ledger that included the word “wife.” She was sentenced

to death; her husband disappeared before serving any jail time.

Women are also disproportionately likely, compared to men, to
fall victim to online romance scams that may ultimately lead them
to unwittingly traffic drugs. Men who fake relationships to trick
women into transporting drugs rely on a common set of tactics,
but female defendants struggle to convince judges that they were
not aware of the drugs they were carrying. Courts also often
neglect to consider the role of an abusive relationship on a

woman’s decision to transport drugs.

REFUSAL TO CONSIDER GENDER- SPECIFIC
MITIGATION

Fair trial principles dictate that courts should consider all relevant
mitigating circumstances before imposing a sentence. In practice,
however, many courts neglect gender- specific mitigation, and in
states that impose a mandatory death penalty, courts may not
consider any mitigating circumstances at all. Our research
suggests that past trauma from abusive relationships affects the
trajectories of many women who traffic drugs. Available data also
suggests that women in prison for drug offenses are more likely
than men to have endured adverse childhood experiences.
Nevertheless, courts routinely fail to take into account the impact
of trauma and gender-based violence in determining the

appropriate sentence for women.
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In the course of this study, we uncovered many cases where
courts relied on gender stereotypes to interpret women’s
circumstances and motivations before sentencing them to death.
They offer troubling indications that gender bias affects outcomes
in capital drug cases. Notably, courts are reluctant to accept that a
female defendant was tricked or pressured into transporting drugs
unless she matches the profile of a helpless female victim: poor,
uneducated, and— in cases involving a male co-conspirator--
inexperienced with men. Courts tend not to believe that women
from less disadvantaged backgrounds or who have experienced
prior romantic relationships are vulnerable to coercion or
manipulation. In one case from Malaysia, the court concluded that
“it is very unlikely that the respondent, who is a diploma holder...
could have placed herself in a situation where she could be
exploited to commit a crime.” In the case of another woman, who
claimed her partner manipulated her into transporting drugs, the
court described the defendant’s defense posture as “a damsel in
her maiden love,” a perspective it rejected given that “she herself
gave evidence that she was in the process of divorcing her
husband and, on top of that, they have a child. Thus, it would not
be too remote in finding that she fully knew the effect, danger and
pitfall of anyone madly and blindly in love.”

In some countries with punitive drug laws, courts are precluded
from examining the circumstances of the offense or the offender
before deciding on the appropriate sentence. In Malaysia, a death
sentence is mandatory for defendants who are convicted of drug
trafficking, no matter what mitigating factors exist. In many
jurisdictions, moreover, the law provides courts with two major
shortcuts to conviction: a defendant in possession of a drug is
presumed to know what she is carrying; and if the quantity of
drugs is above a statutory minimum, she is presumed to intend to
traffic drugs. These legal rules dramatically increase the number
of women who are sentenced to death while ignoring women’s
position in the drug trade’s gender- stratified and predominantly
masculine system. Women are disproportionately likely to be
low-level drug couriers—and therefore ignorant of the type,

quantity, and value of the drugs they are carrying.

WAL T VP2 01, iEeHIsE
JRIRT, O 2 A PR 5 22 A B G A 15
WATTII AL A Z L. XA LR S N4H
Yo LIR30 O L 2 AV B i SRR SR AF
fas R ERERERRE, B Lrgah
TR Y B A A I i 1, VRS
KBS FERL, BRI 75
BB LS FHH NRE: TN, B
2EHAE. AR K ERBER S
) shZ 5 B AR . AR
AHREATFRAIEA, BN ES
DIl e AR 5) 2 I B BRI . FE 5
RPGIE ) — B b, VEBR 45 R IA
N, “we RS, AXEM. A
KA RERS B OB T2 A FRIR IR K58
oo EH AR, Bk KRR
PR BRI B i ), IR AR
SERCE I, iR R R 2 X R
B RROT, BRONi B Rt TR
RIS OREMSE RS, W HIEAT
— AT B, ATRGAEM A T
PUEHE B EZNER. faR

15

FE PR G EE A R AR I — S8 R, R
B A EAE B A o AR AR R B A
MR RS RPENE, & WREEAR 4
WAFIREFE, TeRAFAEAT 2 R

R WA, EWZEREEREX, EEN
B T sk BRI E RE AR Oh
FrAREM, THEE MRS B ST 2
tras DR R B I Bk

B, UHEE AT RO . IR
FUE I 1 AL SETR] Ak N
B, BT LM E . BN E
BRI AE 5 RGP AL . itk A AT
RERIRGUNINIE R, BILEA T6E)
ANHUE AT R 25 2R T . HeE A
UIKIER




Women in many migrant source countries tend to have less access
to education than men, which makes them less likely to speak a
foreign language. Because of disparities in socioeconomic status
and educational attainment, women struggle more than men to
access an interpreter or retain skilled legal counsel. In one case
we reviewed, the woman’s boyfriend and potential co-defendant
told the police, in a language she did not understand, that she did
not need an interpreter, before pinning the blame on her and

walking away—while she was condemned to death.

This report relies on primary and secondary data sources and is
the first effort to aggregate global data surrounding drug offenses
and the death penalty as these phenomena relate to gender. Based
on our findings, we have issued a series of urgent
recommendations to governments, lawmakers, the judiciary,
prison authorities, and civil society. We hope that this report spurs
further research and attention to the plight of women facing death

sentences for drug-related offenses.

Introduction

In our previous research report about women on death row
globally, Judged for More Than Her Crime, we highlighted
gender discrimination in capital trials and the uniquely precarious
detention conditions for women facing capital sentences. Here,
we use a gender lens to focus on women facing the death penalty

for drug offenses.

Scholars and commentators have observed that the “number of
women arrested for participating in the illicit drug trade is on the
rise worldwide, in particular among women who lack education
or economic opportunity or who have been victims of abuse.””?
Criminologists attribute this rise to harsher sentencing for low-
level drug offenses, rather than increased criminal activity by
women.® As a whole, the use of the death penalty is on the
decline, but a small minority of nations have passed legislation
expanding the application of the death penalty for drug offenses.*
Other countries are attempting to bring back the death penalty for
use in drug cases.® The use of the death penalty for drug crimes is
of special concern because it violates international law, which

requires that the death penalty be used only for the “most serious
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crimes,”” a threshold that human rights bodies have repeatedly

found that drug offenses do not meet.”

In this report, we dove deep into the pernicious ways in which
women experience the disparate impact of capital drug laws. Most
notably, we found that the economic insecurity that women
experience, their disproportionate share of caretaking
responsibilities, and manipulation or coercion by intimate partners
result in women committing drug offenses or being charged with
drug offenses in countries where they face the death penalty. The
drug trade is a gender-stratified and predominantly masculine

system,® and men commit most drug crimes.®

Some women make a conscious decision to traffic drugs in
context of their gendered positionality. Within the gender-
stratified drug trade, many other women are tricked into carrying
drugs unwittingly, and many of those women are targeted by men
who became their trusted, intimate partners under false pretenses
before asking women to transport items that contain drugs.'®
Available data suggests that the top of the drug trade hierarchy is
male-dominated, and that relative to their overall role in the drug
trade, women are disproportionately likely to be low-level drug
couriers.’ A number of countries mandatorily impose the death
penalty for certain drug offenses, unless defendants are able to
provide valuable information that allows law enforcement to
disrupt the drug trade.? This means that low-level couriers, and
therefore women, are disproportionately unlikely to have this
information, and therefore more likely to receive the mandatory
death penalty without the opportunity to present compelling
mitigation.

Researcher Samantha Jeffries has concluded that women
incarcerated for drug offenses in Thailand have experienced
“trauma, disordered family lives, other adverse life experiences,
deviant friendships, addiction (and other mental health problems),
male influence and control, limited education, poverty, and
familial caretaking responsibilities.”'* Our research suggests that
many women on death row for drug offenses around the world
share these characteristics. These challenges are heightened in the
lives of women who are noncitizens, who are disproportionately
sentenced to death in at least three of the countries profiled in this
report. Many of them are migrant workers who face

“compounded vulnerabilities.”"®
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Our research has also uncovered examples of gender bias in the
criminal legal system, such as courts that, in capital drug trials,
focus on a female defendant’s history of sex work, and police
who impute guilt to a woman based solely on her male co-
defendant’s accusations.'® Courts routinely fail to take into
account the impact of trauma and gender-based violence in

determining the appropriate sentence for a woman’s case.

As in our previous work, we highlight both the serious risk that
innocent women are sentenced to death for drug offenses, and the
sympathetic stories of women who are guilty of their offenses—
but whose guilt is mitigated by compelling circumstances.
Feminist academics emphasize the importance of acknowledging
that women often have agency in choosing to traffic drugs and
that some women participate at all levels of the drug trade,'” and
we aim to reflect the complex, gendered realities within which
some women make their decisions. As a result of media bias
towards narratives of innocence and our desire to profile women
only when attention on their case would not harm them, our report
includes multiple stories of women who have compelling
arguments that they are innocent. We wish to emphasize,
however, that both innocent and guilty women sentenced to death
for drug offenses deserve fair trials and sentencing proceedings in

which the realities of their lives receive full consideration.
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China executes more women for drug offenses than any other
country in the world.%”® Precise data on China’s application of the
death penalty is notoriously elusive.?”® The available information,
however, indicates that although capital sentences are likely
decreasing overall, the proportion of death sentences handed out for
drug offenses seems to be increasing.%”’ In addition, the proportion
of women (versus men) among those who are incarcerated and
executed for drug-related crimes might be growing.%’® China’s
legislative framework for capital drug offenses is punitive and
opaque. Moreover, courts fail to thoroughly assess mitigating
circumstances in the context of drug- related offenses—including

gender-specific mitigation.
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State secrecy around death penalty data

China classifies information on the death penalty as a state secret.®”®
In fact, the state deems national-level data on the approval and
execution of death sentences to be top secret, the highest possible
level of secrecy.®® State secrecy laws that govern the judiciary are

d 681

vague and overbroad,”®’ and unlawfully disclosing information

about the death penalty may itself be a death-punishable offense.®2
As a result, it is impossible to gather comprehensive statistical data

on the application of the death penalty in China.

| R Jr—

Guards “say a final farewell” to a woman who is about to be executed for drug
trafficking. This photograph, which was taken in 2003, is one of few publicly

available photographs from Chinese death row.

In 2013, in response to international calls for increased transparency,
the Supreme People’s Court (SPC) set up China Judgments Online,
a national database for criminal case documents from all court
levels.®®® According to SPC guidelines, all criminal case documents
should be accessible on this database,?®* but in reality courts only
upload a small fraction of capital court proceedings.®®® For instance,
in 2016, Amnesty International found that of 305 executions reported
in the media, only 26 could be located in the database.?®® Amnesty
further found that “[d]rug cases seem to be missing on an even larger
scale than other types of crimes from the database” and that the cases
of foreign nationals executed for drug offenses were rarely, if ever,
published.687 Moreover, in recent months, there have been reports
that the SPC is in fact removing many of the judgments that were
previously publicly available (especially those pertaining to death
penalty cases).%® In addition, as the SPC selects which of its
judgments appear online, the published proceedings tell us more
about the types of cases it wishes to highlight than they allow us to

draw conclusions.®®®
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For this chapter, we analyzed a large sample of the publicly available
judgments of women sentenced to death for drug offenses. Where
possible, we interviewed current and former capital defense
attorneys, spoke with scholars, and consulted relevant media sources.
Nevertheless, some of our conclusions remain tentative, given that

we are drawing from an incomplete dataset.

Demographic trends among women sentenced to
death for drug-related offenses

China executes more people than any other nation.5%° By all
estimates, thousands of people are sentenced to death and executed
in China each year.%®' In 2018, the Dui Hua Foundation estimated

that China had executed two thousand people,?®2

while Dr. Teng Biao
asserts that the annual number of executions is likely closer to six
thousand.%% Though 46 crimes are currently punishable by death in
China,%%* “[a]vailable evidence suggests that most death sentences
are now handed down for two categories of offense: drugs and
murder.”%%% In both 2018 and 2019, Chinese media reported between
160 and 200 drug-related executions on June 26, which marks
‘International Day Against Drug Abuse and Illicit Trafficking. 696
The total annual number of drug-related executions is likely to be
significantly higher. Of those executed for drug-related offenses,
women constitute a small—but possibly growing—minority.®%”
While it is impossible to track national death penalty trends, research
across certain provinces indicates that in noncapital cases the
proportion of women (versus men) among defendants in drug cases
is increasing.®%® One lawyer said that in his defense practice, he is

seeing “more and more women” facing capital drug charges.®®®

An incarcerated woman carries water to women who are about to be executed
for drug trafficking so that they can wash their faces. This photograph, which

was taken in 2003, is one of few publicly available photographs from Chinese
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death row.

In the China Judgments Online database, a keyword search for the
terms “drug offense,” “death sentence,” and “female” returned over
600 cases. Almost all of these cases had been adjudicated since 2013,
and the sample included those who had received suspended death
sentences. (After two years, a suspended death sentence is reduced

to an indeterminate life sentence’®°

or a term of years if the person
does not commit another offense while in prison.”®! Exceedingly few
suspended death sentences are converted into death sentences with
immediate effect.)’%? In partnership with the China University of
Political Science and Law, we randomly selected and analyzed 300
of these cases. As commentators believe that the SPC publishes cases
“selectively,” this is most likely not a representative sample.”’%®
Nevertheless, we have identified some broad themes that emerge

from the cases.

According to the database sample, almost all women who received a
death sentence for a drug offense had trafficked or transported
methamphetamine or heroin. The overwhelming majority of women
were convicted on trafficking and transporting charges alone; even if
there were other additional charges, such as manufacturing, all cases
involved trafficking and transporting circumstances.”® Most often,
the drug involved was methamphetamine or, somewhat less
frequently, heroin.”® The overwhelming majority of the cases in the
sample resulted in suspended death sentences, which rarely result in

execution.”® All of the women who received a sentence of death
707

with immediate effect had prior convictions.

A woman sentenced to death for drug trafficking folds the clothes she plans to

wear during her execution. She requested red clothes to symbolize luck.

Of the women who received a death sentence—either suspended or

immediate—most were young and poorly educated. Almost all of
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the women had left school before the end of junior high school.”%8
About half of the women were between 26-35 years old at the time
of sentencing.”% The vast majority were from rural areas and were
farmers or unemployed.”'® The judgments did not consistently
mention whether defendants had minor children or other care-taking
responsibilities. A significant proportion of the women were charged

with a male co-defendant.”"

One defense lawyer told us that, in his
experience, when a woman has a male co- defendant, he is most often

an intimate partner or a family member.”"?

Ethnic minorities appear to be overrepresented among women on
death row for drug offenses.”'® One contributing factor for this trend
may be that a significant proportion of China’s ethnic minorities
reside in Yunnan, which has the highest number of drug prosecutions
in the country.714 Other research, however, has shown that ethnic
minorities suffer from discrimination in criminal sentencing and that

“this bias is largest for groups heavily involved in the drug trade.””15
Historical trends in the use of capital punishment

In the 1980s, China adopted a law enforcement campaign that was
governed by the mantra “Strike Hard.””"® The Strike Hard campaign
embraced the use of capital punishment. Party-state officials used to
quote an adage that, if judges have the choice of whether “to kill or
not to kill, they should choose to kill.””"” The Dui Hua Foundation
estimates that 12,000 people were executed in China in 2002.”'®
Beginning in 2005, however, the Chinese Communist Party adopted
a policy of “kill fewer, kill cautiously” as part of its ‘“harmonious
society” agenda.”'® Thereafter, in 2007, the SPC assumed exclusive
authority for the final review and approval of all death sentences.”?°
The overall use of the death penalty since that time is widely believed
to have fallen significantly. A number of sources estimate that the
annual number of executions fell by around ten thousand,’?' though

others believe that the reduction was more modest.”??

Meanwhile, however, China’s anti-drug policies have grown
increasingly punitive. Around the same time that the “harmonious
society” agenda reduced the overall use of the death penalty, the
Party launched another national campaign called the “People’s
War on Drugs.””?® The War on Drugs triggered increasingly harsh
punishments for drug-related offenses, a trend that continues today.
One lawyer told us that “the general trend in the last two years for
major drug crimes is that sentences are getting heavier and
heavier.”"?* Moreover, recent empirical research by Tobias Smith

concluded that “the proportion of death sentences handed out for
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drug crimes seems to be increasing, and, indeed, some people believe
that the total number of executions for drug crimes may be on the
uptick as well.”’?® Susan Trevaskes asserts that drug crime is “seen
by politicians and Chinese society at large as exceptionally
destructive of social and economic order.””?® Public condemnation
plays a part in the (potentially) growing number of death sentences,
since one of the sentencing factors that determines whether a capital
sentence is warranted is whether the crime caused “extremely
serious... harm... to society.”’?’ Trevaskes argues that “[jJudicial
perceptions have their basis in Communist Party policy and attitudes
to drugs.””?® As a result, judges have the discretion to sentence drug

offenders to death and regularly do so.

Worldwide, drug use and production has increased in recent

729 and China plays a key role in global trafficking routes.”30

decades
This is especially true in Southwestern provinces—such as Yunnan
and Guangdong—which are near the ‘Golden Triangle’ of Laos,
Myanmar, and Thailand that produces much of the world’s heroin.”3!
Yunnan province is China’s drug capital. Its politicians are firmly
anti-narcotics, and are also deeply involved in developing penal
policies nationally.”? The number of drug-related death sentences in
Yunnan is higher than the national average.”>> When the central
government has implemented reforms in favor of leniency, Yunnan
courts have tried to minimize their impact, with politicians insisting
that “we need to understand the necessity of the death penalty in
protecting social stability.”’* In sum, China’s application of the
death penalty for drug-related offenses varies in different parts of the
country but, overall, China’s reduced application of the death penalty

in recent decades does not appear to extend to drug-related offenses.
Legislative framework

Chinese criminal law does little to disaggregate disparate drug
offenses and indiscriminately groups all drug-related sentencing
options together. Article 347 of the 1997 Criminal Law broadly
stipulates that smuggling, trafficking, transporting, or manufacturing
narcotic drugs are punishable by 15 years’ fixed-term imprisonment,
an indeterminate life sentence, or death. This vague, unstructured
framework lends judges a high degree of discretion in sentencing.
Meanwhile, however, Article 347 provides little judicial discretion in
terms of assessing criminal culpability.”®® The only objective
criterion it provides for establishing criminal culpability is the weight
of the illicit substances involved. Article 347 specifies that the

smuggling, trafficking, transport or production of over one thousand
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grams of opium and 50 grams of heroin or methamphetamine is a
death-eligible offense. In the publicly available cases, the judgments
focus on the weight of the illicit substance in the possession of the
defendants, apportion different amounts to the various defendants
and assess culpability in that manner.”3® Using the quantity of drugs
involved as the primary determinant of liability unduly burdens
defendants who are low-ranking in drug syndicates, because high-
ranking members purposefully avoid directly handling large

quantities.

Pregnant and breastfeeding women are statutorily barred from being
sentenced to death.”” The SPC claims that drug syndicates target
pregnant women to engage in transporting and trafficking, in the
belief that they are at a decreased risk of suffering harsh punishments
in the criminal legal system.”>® The SPC has concluded that it will

“crack down on” those who “hire pregnant women.”"3®

As a general rule, courts that handle drug cases rarely consider the
personal circumstances of the defendant.”*® Courts do not, for
instance, generally consider having children or other dependents to
be a mitigating factor at sentencing, even when the need to
financially support them provided the primary impetus for the drug
offense.”*" In one case, the defendant was a mother who had used the
proceeds of drug trafficking to support her disabled child. The court
explicitly stated that this was irrelevant to its assessment, and the
woman received a suspended death sentence.”#? Female defendants
are more likely to be the primary caregivers of minor children,”*3 so
they are disproportionately harmed by courts’ failure to consider this
mitigating factor. As female capital drug defendants in China tend to
be poor and undereducated, they would benefit from courts

considering the mitigating effect of all aspects of their background.

In transportation cases—where, unlike in trafficking cases, the drugs
do not leave the national territory—the SPC has recognized that it is
problematic for judges to use drug quantity as a proxy for moral
blameworthiness.”#* Poor, rural farmers most often engage in drug
SPC has
culpability.”*® In 2008, the SPC promulgated sentencing guidelines

transportation and the recognized their limited
in the ‘Dalian Minutes,” encouraging judges to consider the personal
circumstances of the defendant and situate the crime in its
socioeconomic context.”*® Judges therefore engage in more
mitigation analysis in drug transportation cases than in other drug-

related cases. This may disproportionately aid female defendants
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who, as earlier mentioned, are predominantly sentenced to death in
transportation and trafficking cases. Nonetheless, women may be
disadvantaged under aspects of the broader mitigation framework
used by the courts to determine sentences. For example, one of the
primary opportunities for defendants to reduce their sentence is to
provide information to law enforcement about drug organizations,
which is considered to be “meritorious service.”’*’ Guidelines
advanced by the SPC in 2010 advise that the standard for meritorious
service be different for principal offenders and accomplice offenders,
to account for the disparity of knowledge between low- and high-
ranking members of drug-trafficking organizations.”*® Based on our
analysis of publicly available cases, however, courts do not appear
to consistently apply this guideline.”*® If it is inconsistently applied,
this would disadvantage low-ranking members of drug syndicates,
which in turn disadvantages women. In sum, China’s legislative
framework does not afford for an in-depth mitigation analysis in

every case, and, in some respects, this unduly burdens women.

Fair trial violations

Significant fair trial violations permeate the criminal legal system in
China. China is not transparent about the use of torture, for example,
and it is thus probable that confessions in some death penalty
cases have been extorted through torture.”® The most common
fair trial violations in capital drug cases include an inability to access
effective legal representation and arbitrary convictions and

sentences.

All capital defendants have the right to legal representation at trial,
and the state provides indigent defendants with state- funded
counsel.”®! Research indicates that, by a number of metrics, state-
funded lawyers may be less effective than private counsel.”® In drug
cases, however, retaining private counsel can be particularly
expensive.”> Capital defense lawyers report that “capital defendants
are not equally poor” and “[d]rug crime defendants sometimes put
away rainy day money to pay for counsel.”’®* Capital defenders
therefore often charge more for drug-related cases.”®® This practice
disproportionately harms low-ranking members of drug syndicates

who have fewer financial resources.

Moreover, there is a dearth of capital defense lawyers, since
“[d]efense work in China is low status, low pay, high stress and high

risk.”"® Legal aid lawyers with less than three years’ experience
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have reportedly defended death penalty cases.”®” In the database
sample of women sentenced to death for drug offenses, we found that
state-funded lawyers more frequently raised defenses of innocence,
even where that was a tenuous claim.”*® In addition, capital
defendants currently have no right to a publicly-funded lawyer
during their final review before the SPC review stage, though
defendants may hire private counsel, if they can afford it.”*° This
means that only a small minority of defendants receive legal
assistance at the highest level of appellate review.”®® Nonetheless,
China’s National People’s Congress is considering a new Legal Aid
Law which, if enacted, would guarantee death-sentenced prisoners a

right to counsel at the SPC review stage.”®"

A further hurdle that defendants face in relation to legal
representation is that lawyers are not always granted access to
information relevant to the case. The Rights Practice has found that
“[t]he police, procuratorate [Chinese prosecutor] and the courts all
operate ‘within the system’ and share privileged information among
themselves... [which] leaves lawyers unable to access information
vital to provide an adequate defence for their client.”’®? Like other
jurisdictions, while all defendants are irreparably harmed by a lack
of counsel, or ineffective counsel, women may disproportionately
suffer due to their generally low-ranking positions in drug syndicates

and, more broadly, their economic position in society.763

Finally, death penalty jurisprudence for drug-related offenses is
inconsistent from one region to another,”®* which violates the
prohibition against arbitrary capital sentencing under international
law.”®® Amnesty International reports that “the police, prosecuting
authorities and courts in different provinces and regions have
different understandings of and standards for how to apply the death
penalty in drug-related offenses.”’® Prevailing attitudes towards
drugs in the province where the trial takes place strongly influence
whether a death sentence is handed down or not.”®” Arbitrariness
pervades the criminal legal system in other ways, too. For example,
China promotes its drug policies each year on June 26—International
Day Against Drug Abuse and Illicit Trafficking—and each year
around that time the number of drug-related executions increases.’%®
One lawyer stated that he always hopes that none of his clients
receive a verdict on June 26, since courts in China typically issue
harsh verdicts in drug-related cases on that day.”®® Finally,
arbitrariness is introduced into the system via the courts’
unreasonable reliance on weight as a determinative factor in

sentencing. The purity of the drugs is not taken into account, leading
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to death sentences for some individuals who were carrying less illicit
substance than others who were sentenced to an indeterminate life

sentence.770

Conclusion

In China,

disadvantaged via their

as in other jurisdictions, women are primarily

low-ranking positions within drug
syndicates. This disadvantage operates in a number of ways. First,
they are less often able to disclose information about illicit markets
and thus less likely to benefit from reduced sentences.””! Second,
they are less likely to be able to afford capital defenders’ increased
fees for drug defendants.””? Third, courts use drug weight as a proxy
for criminal culpability, and this leads to low-ranking members being
apportioned more blameworthiness, since the lowest- ranking
individuals often carry the most drugs, and the most risk.””® The
overwhelming majority of women on death row for drug offenses are
poor, uneducated, and from rural backgrounds, and are more likely
than men to bear major responsibility for childcare. As a result, they
suffer disproportionately from courts rejecting caregiver status as a
mitigating factor.””# Our analysis of the available, truncated set of
case documents suggests that many young women from rural areas

engage in drug crime to support their young children.””®

PROFILE: SITI ASLINDA BINTE JUNAIDI (CHINA)

Siti Aslinda Binte Junaidi is a Singaporean woman incarcerated on
death row in China for drug trafficking. At trial, Aslinda was
represented by a legal aid lawyer.””® Aslinda was sentenced to death
in July 2020 by the Shenzhen Intermediate Court and, if her appeals

fail, she will be at risk of imminent execution.””’
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Aslinda in February 2014 (before her incarceration), taken at her mother’s

house. Photo courtesy of KK Cheng Law LLC.

In late 2014, Aslinda was a single mother struggling to support
her 12-year-old daughter, Ismiraldha.”’® Searching for job
opportunities online, Aslinda met Chibuzor Onwuka, a businessman
who offered her a generous sum to transport suitcases of goods from
China to Cambodia by plane.””® Aslinda was excited by this
opportunity and soon began transporting Mr. Onwuka’s goods
between Guangzhou, China and Phnom Penh, Cambodia once or
twice a month.”® The goods usually included women’s lingerie,
handbags and toner cartridges.”®' After Aslinda met a man named
Mohd Yusri, they began to transport goods for Mr. Onwuka
together.”¥2 Mr. M Ravi, a Singaporean lawyer who has been
assisting Aslinda, believes that Aslinda was deeply in love with Yusri
and would have done almost anything for him.”3® Mr. Onwuka paid
them USD $2,000-$3,000 each per trip and also covered their airfare
and hotel bills.”®* Aslinda wondered how Mr. Onwuka’s business
was so profitable, but when she asked him, he explained that the
goods he transported were handpicked to be sold to prominent

Cambodians.”8 This satisfied her curiosity.

In October 2015, during Aslinda and Yusri’s third joint trip, customs
officers in Shenzhen, China, stopped them at the airport.”%® A
luggage search revealed over 11 kilograms of methamphetamine
(with a street value of about USD $220,000) in the lining of 28
women’s handbags.”®” Both Aslinda and Yusri were immediately

arrested.
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We know little about Aslinda’s trial in China. Mr. Ravi believes that
the legal aid attorney representing Aslinda was ineffective in many
respects.’®®  The Singaporean Ministry of Foreign Affairs
recommended a number of Chinese defense lawyers when Aslinda
was arrested, but Aslinda’s family “couldn’t afford [any of them] due
to the very high cost.” "8 On July 25, 2020, almost five years after
her arrest, the Shenzhen Intermediate Court found Aslinda guilty of
drug trafficking and sentenced her to death with immediate effect.”°
This is a far longer pre-trial period than is typical in China.”®’
Aslinda’s co-accused, Yusri, received a suspended death sentence,’ %2
a lesser punishment that in most cases is reduced to an indeterminate
life sentence after two years.””® Without access to the court
proceedings— which Chinese authorities have not published and

794

which are classified as a state secret by default we do not know

why they received such disparate sentences.

In December 2020, media sources (likely erroneously) reported that
Aslinda would be executed within two weeks.”®® Ismiraldha, then 17
years old and desperate to help her mother, contacted Mr. Ravi, a
well-known human rights lawyer in Singapore.””® Mr. Ravi
frantically sought to secure local Chinese representation for Aslinda,
though many of the defense attorneys he approached asked for
exorbitant fees.”®” Nevertheless, Mr. Ravi’s efforts were eventually
successful, and Aslinda is now represented by experienced counsel

for her appeal to the Guangdong High Court.”%®

Mr. Ravi laments that the Singaporean authorities have not been
more active in assisting Aslinda. For example, they failed to ensure
that she was adequately represented at trial. Mr. Ravi says he has
“been trying to reach out to the Ministry of Foreign Affairs and
they've not been very helpful... it's very frustrating.” 799The Ministry
has told Ismiraldha, Aslinda’s teenage daughter, that if her mother is
executed, Ismiraldha will have to pay the full cost of repatriating the

body to Singapore. 800

Meanwhile, Ismiraldha has not seen her mother in over five years.
They are, however, sometimes able to write each other letters. In
one of Aslinda’s recent letters, she asked after her daughter’s
schooling and appearance, imagining how Ismiraldha has grown.

Trying to remain positive, she focused on her daughter’s education
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